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Present: N.J. Haque, LLM, AJS 

Civil Judge 

Tezpur, Sonitpur 
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MISC. APPEAL NO. 1/2019 

Sri Gunanta Das 
S/o (L):  Madhu Das 

   Resident of Ward No.2, Cotton Road 
Tezpur 

   Dist - Sonitpur, Assam 
   ----- Appellant/Petitioner 

-Vs- 

(1)  Tezpur Municipal Board, Tezpur, Sonitpur 
   Represented by its Chairman 

(2)  The Chairman 
   Municipal Board, Tezpur, Sonitpur 

 
  

         --- Respondent/Opposite Party 

This appeal has been preferred U/O-43 R.1(r) of CPC against 
the order dated 14-12-2018 of Misc.(J) Case No.56/2018 (TS 
No.64/2018) passed by the learned Munsiff No.1 at Tezpur and 
finally came up for hearing on-11/12/2019 in presence of 
following Advocates:-  

 
Counsel for Appellant : Sri R. B. Sah 

Counsel for Respondent  : Sri B. Nath 

 

J   U   D G M   E N T 
 

1. Instant Misc. Appeal No.1/2019 has been arisen out of an appeal preferred 

by Appellant/petitioner under Order 43 Rule 1(r) of CPC against the order 

dated 14-12-2018 passed in Misc. (J) No.56/2018 by Learned Munsiff, No.1, 

Tezpur, and Sonitpur.  

2. The Misc. Appeal on being heard, admitted for hearing and accordingly lower 

Court’s record was called for and received. 
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3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PETITIONER/APPELLANT’S CASE 

4. Appellant’s/petitioner’s case appears to be in a narrow campus is that 

petitioner and defendant No.1 to 4 and 7 of Title Suit No.64/2018 are 

brothers and co-pattadars and possessors of schedule A land and after 

demise of their mother as per family settlement each of them got 3.83 

square feet of land as shares in the schedule A land and the land came 

under the share of the petitioner is schedule B land. The petitioner obtained 

‘No Objection Certificate’ for construction of one RCC building upon schedule 

B land from the opposite parties vide No Objection Certificate 

No.TMB/BP/W.2/2017-2018/1281 dated 09-10-2017 and accordingly he was 

allowed to construct RCC building over schedule B land. But during the 

construction of the building when the petitioner digging towards adjacent 

and boundary with defendant No.1 inside petitioner’s land for construction of 

septic tank he found that the defendant No.1 constructions structure within 

his share of land due to which he had changed the design for his septic tank, 

which is schedule C land. After being aware of such fact when the petitioner 

moved to the opposite parties regarding illegal act of the defendant No.1 but 

the opposite parties did not entertain his prayer. But later on the opposite 

parties issued a notice under Memo. TM/PWD/2013-14/1943 dated 31-03-

2018 to the petitioner of instance of the wife of the defendant No.1 with the 

allegation to petitioner had constructed RCC building by violating the norms 

and thus asked him to stop construction immediately and directed to meet to 

Asstt. Engineer of Tezpur Municipality Board with all documents. After 

receiving such notice when the petitioner went to the office of opposite 

parties then they had threatened him by saying that they would issue 

demolition notice if he is going to ahead with the construction in future. 

Thus, the petitioner has prayed to grant ad-interim temporary injunction 

against the opposite parties for restraining them and their associates from 

disturbing with the construction works in schedule B land as per the stop 
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construction notice under Memo No. TM/PWD/2013-14/1943 dated 31-03-

2018 and also for staying the operations stop constructions notice under 

Memo. No. TM/PWD/2013-14/1943 dated 31-03-2018 till disposal of the Title 

Suit. 

OP/RESPONDENT’S CASE 

5. The O.P, contested the Misc. (j) case of the petitioner/appellant by filing 

written objection both in law and facts and further submitted that petitioner 

has not followed provisions of Assam Municipal Act. Hence, he is not entitled 

to get the relief as prayed for. It is further stated that they visited the 

constructions site and found that petitioner had deviated from the contents 

of No Objection Certificate in construction of RCC building as he had not 

followed norms specified the No Objection Certificate. They further stated 

that they have issued the stop construction notice dated 31-03-2018 on the 

violation of norms of No Objection Certificate by the petitioner. Thus, the 

O.P prayed to dismiss the prayer with cost.  

6. Accordingly, appellant in Misc.(J) case No.56/2018 prayed to grant injunction 

in his favor and Ld. Munsiff No.1, Sonitpur, Tezpur on 14-12-2018 rejected 

the prayer and being highly aggrieved with the order dated 14-12-2018, the 

appellant/petitioner preferred the instant appeal upon the following grounds 

:- 

GROUNDS OF APPEAL 

1. That the learned trial court erred in law as well as on facts 
in rejecting the injunction petition ;  

2. That the impugned order whereby the learned trial court 
held that the appellant/petitioner has not submitted any 
copy of the NOC dated 09-10-2017 issued by the 
respondent (defendant No.5 & 6) before it, but the plaintiff 
along with the plaint has submitted the list of documents 
where at serial No.3 NOC was there in the record and as 
such findings of the trial court is an error apparent on the 
face of the record and liable to be set aside; 

3. That the findings of the learned trial court that absence of 
any proper document sustaining fact that the OPs 
(defendant No.5 & 6) have issued NOC in favour of the 
petitioner for construction of RCC building in schedule B 
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land and learned trial court do not find any prima facie 
ground in favor of the petitioner in granting injunction is 
not tenable in law and as such same is liable to be set 
aside;  

4. That the finding of learned trial court merely based upon 
assumption of absence of NOC issued by the OPs 
authorities which is duly in the record and hold that there 
is no prima –facie and balance of convenience in favor of 
the plaintiff and rejected the injunction application is not 
sustainable in law and as such same is liable to be set 
aside;    

5. That the learned trial court erred in law in examining the 
ingredients of injunction especially the balance of 
convenience and irreparable loss and committed illegality 
by rejecting the injunction ; 

6. That the learned trial court failed to see the aspect of the 
plaintiff case that it has challenged the stop construction 
notice dated 31-03-2018 based upon the NOC dated 09-10-
2017 issued by the OPs to the plaintiff/petitioner and 
rejected the injunction application is not sustainable in law 
and as such liable to be set aside ;  

7. That the impugned order dated 14-12-2018 passed in Misc. 
(J) No.56/2018 in TS No.64/2018 by the learned Munsiff 
No.1, Sonitpur at Tezpur is whimsical and mechanical one 
which is the result of non-application of judicial mind of the 
learned court below while passing the impugned order and 
as such the impugned order dated 14-12-2018 is bad in 
law and liable to be interfered with;    

8. That the impugned order 07-06-2016 passed by the 
impugned order dated 14-12-2018 passed in Misc. (J) 
No.56/2018 in TS No.64/2018, by the learned Munsiff No.1, 
Sonitpur, at Tezpur is arbitrary, violation of principles of 
natural justice, capricious and as such deserves to be set 
aside; 

9. That there is clear chain of the ingredients of granting 
injunction viz the prima facie case, balance of convenience 
and irreparable loss, but the learned trial court has failed to 
examine the same by taking into consideration of the 
settled principles of law;  

10. That the learned court below totally overlooked the true 
and correct import of Order 39 Rule 1 & 2 of CPC and 
rejected the injunction petition filed by the plaintiff without 
assigning any cogent reason thereof. In view of such 
circumstances, the impugned order suffers from serious 
miscarriage of justice, ex-facie illegal, bias, arbitrary and 
warranting interference of this Hon’ble court ; 
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11. That the findings arrived at by the learned trial court 
suffers from conjectures and surmises and cannot be 
sustained ; 

12. That in any view of the matter, the impugned order dated 
14-12-2018, passed in Misc. (J) No.56/2018 in TS 
No.64/2018 by the learned Munsiff No.1, Sonitpur, Tezpur 
is bad in law and liable to be set aside by this Hon’ble 
court.  

7. After admission of the instant Misc. Appeal, notice was issued upon the 

O.P’s/Respondent’s and the respondents receiving notice appeared before 

this Court and contested the Misc. Appeal.   

POINTS OF ARGUMENT PUT FORWARDED BY BOTH THE SIDES 

8. I have heard both sides and perused the entire case record carefully. Ld. 

Advocate appearing on behalf of the appellant vehemently submitted before 

this Court that Learned trial court at the time of passing the order dated 14-

12-2018 in Misc. (J) Case No.56/2018 erred in law and facts in dismissing 

the prayer of the petitioner/appellant.   

9. Per contra, learned advocate appearing on behalf of the respondents firmly 

acquiesced before this court that learned trial court has rightly passed the 

order of dismissal as the petitioner/appellant failed to establish the three 

golden principles for granting injunction.  

10. In the light of argument put forwarded by both the sides, I have carefully 

gone through the order dated 14-12-2018 passed by Ld. Munsiff No.1 along 

with the entire case record. In the light of the pleadings of the petitioner 

/appellant as well as the points of argument put forwarded by both the 

sides, this court shall try to answer the following articulated questions :  

1.   Whether the learned Munsiff No.1, Sonitpur, Tezpur 

erred both in law and facts in rejecting the prayer 

of the petitioner/appellant in the Misc. (J) case 

No.56/18? 

2.   Whether the order of rejection passed by Munsiff 

No.1, Sonitpur, and Tezpur suffers from materials 

irregularities and passed without consideration of 

factual aspects of the case?  
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3.   Whether the learned Munsiff No.1, Sonitpur, Tezpur 

at the time of deciding the Misc. (J) case No.56/18 

ignored the settled provisions of law?   

11. In the forthcoming discussions this court shall try to understand as to 

whether the petitioner/appellant able to establish the three golden principles 

of granting injunction and this court all decide the aforesaid formulated 

questions in the backdrop pleadings of both the sides. 

12. Prior entering into the merits of the order dated 14-12-2018 passed by 

Learned Munsiff No.1, let us appreciate the three golden principles of 

granting injunction to decide the crux of the dispute in accordance with law :  

13. It is well settled provisions of law that for grant of temporary injunction 

three factors have to be satisfied which are prima facie case, balance of 

convenience and irreparable loss. In Dalpat Kumar V/s Pralhad Singh, 

AIR 1993 SC 276, Hon'ble Apex Court explained these three factors as 

follows:-  

i] There is a serious disputed question to be tried in the court 

and that an act, on the facts before the court, there is 

probability of his being entitled to the relief asked for by the 

plaintiff/defendant; 

ii] The Court's interference is necessary to protect the party 

from the species of injury. In other words irreparable injury or 

danger would ensue before the legal right would be 

established at trial and  

iii] That the comparative hardship on mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to acted 

from granting it.  

14. In the backdrop of aforesaid settled propositions of law, this court carefully 

travelled through the order dated 14-12-2018 passed by learned court below 

in deciding the Misc. (J) case No.56/2018 in the light of the grounds of 

appeal and it finds that petitioner/appellant prayed to pass injunction against 

the O.P’s/Respondents contending in spite of granting no objection 
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certificate No.TMB/BP/W.2/2017-2018/1281 Dated-09/10/2017 while the 

petitioner started construction of RCC building in the schedule B land the 

OP’s issued stop construction notice under Memo No. TM/PWD/2013-

14/1943, Dated-31/03/2018 restraining the petitioner from constructing over 

B schedule land. The Petitioner/appellant although claimed that he has no 

objection certificate but he failed to submit such certificate before the 

Learned Court below and Learned court has rightly observed that in absence 

of said certificate the case of petitioner/appellant falls short of prima-facie 

case, balance of conveniences and irreparable injury. 

15. Certainly, the entire claim of the petitioner/appellant rest upon the fact of 

alleged no objection certificate of construction over B schedule land. But 

astonishingly the petitioner/appellant failed to produce such document 

before the learned court and Learned Munsiff No-1, Sonitpur has rightly 

observed that petitioner failed to establish prima-facie case in his favor. 

Petitioner/appellant side further failed to submit any document like plan and 

sketch Map of the alleged construction upon which this court may presume 

that respondents have illegally issued notice against him for stop of his 

construction.  

16. Furthermore, the petitioner/appellant prayed to pass injunction against the 

O.P’s who are indeed appears to be Tezpur Municipal Board and Chairperson 

of the Board. As per section-326 of Assam Municipal Act the parties needs to 

issue notice prior institution of any suit or injunction prayer and the case 

record makes it resounding that petitioner/appellant failed to comply such 

settled provisions of law prior institution of suit. As such non-compliance of 

section-326 of Assam Municipal Act also disqualified the petitioner/appellant 

to obtain any reliefs against both the aforesaid officials.   

17. Hence, upon the above, this court is of considered opinion that ld. Munsiff 

No.1, Tezpur had not committed any material irregularity in dismissing the 

prayer of the petitioner/appellant in Misc. (J) case No.56/2018 and 

consequent to that the order dated 14-12-2018 passed by the learned court 
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below does not deserve any interference from this first appellate court and 

accordingly same is upheld. In the result Misc. Appeal is dismissed with cost.  

18. Send back the Case Record, along with a copy of this Judgment & Order to 

the Ld. Munsiff No.1, Tezpur forthwith.  

19. Judgment and Order is delivered under the seal of the Court on the 20th day 

of December’ 2019. 

 

(N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru) Steno.     *** 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 


